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PRESIDENT’S PERSPECTIVE EXECUTIVE DIRECTOR

MARY W. GADD is the Executive 
Director of TDLA, and has been with the 
organization since March 2015. She lives 
in Chattanooga, TN, with her husband, 
Jason. She also works as the Director of 
Client Development for Leitner, Williams, 
Dooley & Napolitan, PLLC and has been 
with the firm since 2003. She may be 
reached at office@tdla.net.

W
ow! I have had a very 
exciting start to my year 
as TDLA President. Since 
donning the Buffalo 

“scarf,” TDLA wrapped up a very 
successful Fall Meeting in Chattanooga, 
and I had the opportunity to represent 
TDLA in San Francisco at the annual 
DRI meeting. I am sincerely honored 
to lead this organization in 2018-2019. 
My involvement in this organization 
for over a decade has allowed me to 
watch it grow and evolve in to the 
premier defense organization of this 
great state.  

The annual DRI meeting never 
disappoints but this meeting was 
particularly memorable. At the annual 

PAST PRESIDENTS

* Deceased

W
hat a year for TDLA! 
How proud I am to 
be affiliated with this 
national award-winning 

organization! Your TDLA leadership, 
past and present, were recognized at 
this year’s DRI Annual Meeting in San 
Francisco as a leading state and legal 
defense organization. The organization 
continues to grow and thrive under 
our engaged and effective leadership. 
TDLA cannot forget to thank our 2018 
sponsors who make it possible for 
TDLA to present first class educational 
programs and gain a fantastic 
membership base. 

Our 2019 sponsorship package is now 
available. Interested companies can 
request the sponsorship package by 
emailing me at office@tdla.net or view-
ing it on our website www.tdla.net

Reasons to sponsor TDLA?

• We have a national award-
winning organization

• We have over 500 members

• We have a magazine that is sent 
to over 600 members and Judges 
in TN, and a monthly emailed 
newsletter

• Multiple seminar opportunities to 
be face-to-face with our members

• Our legislative committee 
provides access to proposed or 
pending bills in the legislature 
which makes us the go-to 
organization in Tennessee for 
legal issues

• Engaged & active past and present 
leadership

Onwards and Upwards, here’s to 2019!

Mary Gadd, Executive Director

LYNN V. LAWYER is Trial Attorney 
with Nationwide Insurance Company 
in Nashville. Prior to working with 
Nationwide, she was a managing 
attorney with AIG, and a partner 
at a general civil defense law firm 
in Tennessee. She may be reached at 
lawyel2@nationwide.com
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Awards Dinner, TDLA was presented 
with the Rudolph A. Janata Award, 
which recognizes the best state or 
local defense bar organization across 
the country. It was such an amazing 
honor to accept this award on behalf 
of TDLA. I want to thank the Board of 
Directors, our Executive Director, Mary 
Gadd, and our membership as TDLA 
received the Award because of each 
person’s tireless efforts throughout 
this last year. This was the first time 
TDLA has won this honor in its over 
50 year existence. That is definitely 
something to celebrate!  

As I was packing the Award into 
my suitcase for its travel back to 
Tennessee, I just could not help but 
reflect upon my membership with the 
TDLA. We are a different organization 
in so many ways but we are also the 
same. This award highlights the fact 
that TDLA has been resilient with the 
everchanging civil litigation defense 
industry. It has risen to the occasion 
and answered the needs of the 
defense Bar. TDLA has found ways to 
offer its members the greatest value. 
With our generous sponsorships, TDLA 
has been able to offer free CLEs and 
very reasonably priced Young Lawyers’ 
Bootcamps where our young lawyers 
are receiving invaluable training. The 
organization now issues a Journal to 
over 600 attorneys and judges across 
the state. It has developed substantive 
law practice groups to provide a forum 
for those lawyers to connect on issues 

in their respective practice area. TDLA’s 
Legislative Committee has worked 
tirelessly monitoring legislation and 
involving TDLA in issues that impact 
our clients. I have been lucky enough 
to witness first-hand so many positive 
changes in this organization. 

On the other hand, it is the same 
organization I was drawn into so 
many years ago. The Past Presidents 
and leaders of this organization have 
raised me up in my career. The have 
mentored me, offered me candid 
advice, and have truly impacted me 
and my family. The people in this 
organization have remained the 
constant. The camaraderie, mentorship, 
and the friendships that I have gained 
professionally and personally over the 
last ten years through this organization 
are priceless. I want the up and coming 
new young lawyers to have that same 
experience.

I have never been so proud to be a 
member of TDLA. I have no doubt 
that we are continuing upward and 
onward from here. I ask you, seasoned 
members, to re-engage if you have 
not been as involved as in the past 
and to take on leadership roles. I urge 
you, new young lawyers, to step up to 
opportunities to write for the journal. I 
challenge you, inactive members, to re-
join and get involved in some way. As 
an organization, we are only as strong 
as our members.  

Lynn V. Lawyer, President
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DRI STATE REPRESENTATIVE

I
t was good to see some of you 
at the DRI Annual Meeting in San 
Francisco in October. As advertised, 
it was a blockbuster event! If you 

couldn’t make it this year, make plans 
to join us at the 2019 DRI Annual 
Meeting which will be held in New 
Orleans in October of 2019! Stay tuned 
for more event details.

The highlight of this year’s Meeting for 
me was the Awards Dinner on Saturday 
night, where the Tennessee Defense 
Lawyers Association was honored as 
the national Rudolph A. Janata Award 
winner. The Janata Award recognizes an 
outstanding defense bar organization 
that has undertaken innovative and 
unique programming and contribut-
ed to the goals and objectives of the 
organized defense bar. This is TDLA’s 
first Janata Award, in our more than 50 
year history. I am proud of the strides 
TDLA has made over the years to bring 

CATHERINE C. “CATE” 
DUGAN is a litigation 
attorney with Peterson White 
LLP in Nashville. She has 
handled claims from workers’ 
compensation to general liability 
to coverage, and has worked in 
private practice and in-house. 
She may be reached at cate@
petersonwhite.com

DRI is your 
source for 
lawyer-to-lawyer 
referrals.

quality programming and unparalleled 
resources to the Tennessee defense bar.  
As I said at this year’s TDLA Fall Meeting, 
if you want to be involved, if you have a 
good idea, or if you just want to network 
with the best and brightest the Tennes-
see defense bar has to offer, come to our 
next event!

Finally, I wanted to highlight the success 
of the TDLA Fall Meeting and DRI Annu-
al Meeting service project! As you may 
recall, TDLA recently collected travel-sized 
toiletries to contribute to the larger DRI 
Cares service project at the DRI Annual 
Meeting, benefiting Compass Family Ser-
vices, an organization dedicated to help-
ing homeless and at-risk families become 
stably housed, emotionally and physically 
healthy, and economically self-sufficient. 
Thanks to the generosity of DRI members 
from Tennessee and across the country, 
we were able to collect 23,000 hygiene 
products to be distributed to the home-
less and at-risk family population of San 
Francisco. I was so encouraged to see the 
level of support this project garnered and 
am excited to make these service proj-
ects part of TDLA and DRI events going 
forward!

If you have any questions about DRI or 
are interested in DRI membership, please 
reach out!

Best,  
Catherine C. Dugan, Esq.

from left to right:  
Mary Gadd, Executive 
Director; Lynn Lawyer, 
President, and Cate Dugan, 
DRI Representative.
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C
an a non-employee, third-
party consultant have a 
privileged communication 
with a company’s in-house 

counsel? In a matter of first impression, 
the Tennessee Court of Appeals said 
yes, adopting the functional-equivalent 
doctrine to apply the privilege to 
consultants whose conduct and 
behavior comport with company 
employees.

The court issued the ruling over the 
consultant’s employer’s objection and 
even though the governing contract 
stated that the consultant is not 
“an agent, legal representative, or 
partner … for any purpose.” Waste 
Admin. Servs., Inc. v. The Krystal Co., 
2018 WL 4673616 (Tenn. Ct. App. 
Sept. 27, 2018) (Swiney, J.). 

FUNCTIONAL-EQUIVALENT 
DOCTRINE
Although many states, including 
Tennessee, have not fully defined 
the attorney–client privilege’s 
scope in the corporate counsel–
employee context, a developing 
corollary is whether the privilege 
covers communications between a 
company’s lawyer, including in-
house counsel, and its non-employee 
consultants.

Various courts apply the so-called 
functional-equivalent doctrine 
to uphold the privilege over a 
consultant’s communications 
with corporate counsel when that 

Tennessee Court Adopts 
Functional-Equivalent Doctrine

LABOR/EMPLOYMENT LAW

consultant is acting as the “functional 
equivalent” of an employee. Courts 
reason that, in today’s corporate 
world, there is no good reason to 
deny the privilege when a company 
outsources employee functions to 
third-party specialists. I previously 
discussed cases where courts 
applied the doctrine in C-Suite 
situations and refused to apply the 
doctrine to public-relations firms 
(see https://presnellonprivileges.
com/2017/07/27/gc-forwards-
outside-counsels-email-to-pr-
consultant-waives-privilege/).

TWO CONTRACTS—BUT 
DOES IT MATTER?
So, what about Tennessee? Krystal 
contracted with Waste Administrative 
Services (WASI) to provide (you 
guessed it) waste-management 
services. A few years later, Krystal 
contracted with Denali Sourcing 
Services to examine and ultimately 
reduce its expenses. Krystal and 
Denali memorialized their consulting 
relationship with a Statement of Work 
which noted that Denali was not “an 
agent, legal representative, or partner 
[of Krystal] for any purpose.”

The SOW did not expressly cover 
waste management, but generally 
covered procurement projects 
“submitted via email.” Krystal’s CEO 
emailed Denali employee David 
Jungling asking him on “take the lead” 
on assessing Krystal’s relationship 
with WASI. A question arose whether 

TODD PRESNELL is a trial 
lawyer with Bradley law firm 
in Nashville. He is licensed 
in Georgia and Tennessee and 
represents major corporations, 
small businesses, governmental 
entities, tax-exempt organizations, 
and individuals in their litigation-
related needs. He may be reached 
at tpresnell@bradley.com

and how Krystal could terminate its 
WASI contract, and Jungling emailed 
Krystal’s CLO about the matter.

Krystal and Denali later entered into 
a Master Services Agreement that, 
unlike the SOW, expressly stated 
that Denali would provide sourcing 
services to all of Krystal’s services.

RULING
After Krystal terminated its WASI 
contract, WASI sued Krystal and 
Denali for breach, and inducing the 
breach, of the contract. Denali was 
ready to produce Jungling’s (its 
employee) emails with Krystal’s CLO, 
but Krystal sought a protective order 
claiming that the privilege precluded 
the emails’ production.

The trial court applied the functional-
equivalent doctrine, but only to 
communications after Krystal and 
Denali entered into the MSA. The 
trial court rejected the privilege for 
Jungling’s communications with 
Krystal’s CLO because those occurred 
during the SOW period and prior to 
the MSA.

The appellate court, in an opinion 
authored by Judge Mike Swiney, 
noted that its research “did not 
yield any on-point controlling 
Tennessee law on the subject.” 
After reviewing the Upjohn decision 
and conflicting federal district court 
decisions, Judge Swiney adopted 
the functional-equivalent doctrine 
because it “acknowledges the reality 
of corporate activity” and upholds “a 
corporation’s legitimate interest in 
relying on frank exchanges between 
its legal counsel and non-employee 
individuals or organizations who 
behave as the functional equivalent 
of an employee” (emphasis added).

The SOW’s declaration that Denali 
and Jungling were not “agents or 
representatives” of Krystal was no 
impediment. The appellate court 
was “interested in how the parties 
actually conducted themselves,” and 
Krystal’s CEO’s instruction for Jungling 
to “take the lead” on dealing with 
WASI was enough to establish the 
functional-equivalent doctrine.

WHAT ABOUT THE 
CONSULTANT’S EMPLOYER?
In an interesting twist, the 
consultant—Denali—argued against 
the privilege, presumably because 
the privileged emails helped its 
defense of WASI’s claim against 
it. Judge Swiney understood that 
Denali was “chagrined at being 
unable to disclose its own records,” 
but allowing Denali to produce 
emails that Krystal—the privilege’s 
owner—claimed as privileged “would 
vitiate the protection afforded by the 
privilege in the corporate context.”

So, in sum, Tennessee now 
follows the functional-equivalent 
doctrine to apply the privilege 
to communications between a 
company’s third-party consultant and 
its attorneys, with the focus on how 
the consultant behaved rather than a 
strict reading of a governing contract.

Will WASI or Denali seek the 
Tennessee Supreme Court’s input? 
Stay tuned. n
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Things Break . . . The Hard 
Part is Figuring Out Why!

DR. JOSEPH LEMBERG is a 
licensed Metallurgical Engineer at 
Exponent and specializes in failure 
analysis, fracture mechanics, 
metallurgy, and materials science 
engineering with a particular 
emphasis on understanding the 
fracture behavior of materials. 
He may be reached at jlemberg@
exponent.com

DR. ERIC GUYER is a principal 
engineer with Exponent, and 
specializes in failure analysis and 
failure and prevention of complex 
engineering structures and devices. 
He has specific expertise in the 
areas of metallurgy, materials 
science, adhesion science and 
degradation. He may be reached at 
eguyer@exponent.com

why something broke. Accordingly, we use tools such as optical microscopes 
and scanning electron microscopes to examine and study the macro-scale 
and microscale features on fracture surfaces – this field of study is called 
“fractography.” 

Here we peel back the curtain and discuss briefly some of the common 
features we as metallurgists, fractographers, and failure analysts examine 
to help us diagnose failures. In doing so, we hopefully shed some light on a 
process that at times can seem to be a black art.

When we first learn of a failure, specifically a fracture, we ask several 
questions to understand how and why it occurred: 

• What type of material was it and how was it manufactured?

• What type of environment was it subjected to?

• How long was it in service before the fracture occurred?

• Was it subjected to loads or forces and were they sustained or cyclic?

• How was the product used and maintained?

• Is this a new design or old design?

• How many failures exist and how large is the total population of 
similar parts?

Such questions help us sort through potential failure modes and develop 
potential hypotheses so that we can apply the scientific method to our 
investigation. Questions about the material help us understand, for instance, if 
it is generally going to be a brittle or ductile material and whether it may be 
susceptible to attack by various environments. While numerous failure modes 
are observed in particle, we will focus on two of the most predominant 
failure modes this short article: overload and fatigue. 

OVERLOAD
An “overload” represents a one-time excursion where the load-carrying 
capacity of the part is exceeded and the part breaks. Overload failures 
typically originate from a single location that may be a small surface nick, 
an inclusion in a part, or an area where stress concentrates as a result of the 
design of a part (e.g., a hole). Depending on the properties of the material, 
a crack can propagate in what is known as a “brittle” manner or a “ductile” 
manner. 

BRITTLE OVERLOAD FRACTURE
On the microscopic scale, metals are comprised of crystals which we 
call “grains”. The morphology of these grains forms what we call the 
“microstructure” of the metal. Brittle fracture commonly occurs by two 
means: intergranular fracture (at the interface between adjacent grains) or 
transgranular fracture (meaning the fracture grows through a grain). The 
boundaries between adjacent grains may represent a natural weak point in 
the structure or potentially as a result of contamination of the boundaries as 
well as other factors. Transgranular fracture, also known as cleavage, occurs 
when a crack plows through a grain, and doesn’t follow the boundaries. 
Transgranular fracture typically occurs in very hard materials, like ceramics. 
Examples of intergranular and transgranular brittle fracture are shown in 
Figure 1 (on the next page).

continued on next page

I
t’s true: nothing lasts forever, 
certainly no useful engineering 
materials or products made of 
them do. Moreover, it is not 

reasonable to expect an engineer or 
scientist to design a product that does 
last forever. Indeed, all products have 
a finite service life. When things do 
eventually break, whether early or 
late in their life, it can be important 

for a manufacturer of the product or 
their attorneys to determine why the 
product broke. That’s where Failure 
Analysts come in. Failure Analysts can 
be of many engineering and scientific 
disciplines; the authors of this article 
are both Metallurgists with specific 
training in the fracture, fatigue and 
corrosion of materials. We are often 
asked to describe the cause as to 
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DUCTILE OVERLOAD FRACTURE
Ductile fracture occurs by a different mechanism entirely. 
A ductile fracture presents a dimpled fracture surface, 
as shown in Figure 2. These dimples form as the result 
of tiny voids that form and grow together (coalesce) 
as the material is deformed. Typically, these voids 
form around local hard particles, where the nearby 
material can deform to a different extent than the hard 
particle; eventually, the hard particles separate from 
the softer material deforming around them, leading 
to the characteristic dimples. The crack propagates as 
these dimples link up in a process known as microvoid 
coalescence.

FATIGUE
In contrast to an overload fracture, fatigue is the cyclic 
application of loads to a part; here, damage accumulates 
on a part, a crack is initiated and then it grows to the 
point of final fracture. It is a time dependent fracture 
mechanism. In fatigue, a crack can propagate a minute 
amount with every load-unload cycle. Though the vast 
majority of fatigue occurs as a result of ductile processes, 
it is possible to have fatigue of brittle materials. One of 
the hallmarks of fatigue is the presence of multiple origins. 

Local inhomogeneities, surface 
perturbations or surface damage 
can all lead to the propagation of 
fatigue cracks. 

Most of the lifetime of a part 
is spent generating the small 
perturbations, known as initiation, 
while crack extension typically 
consumes only a small portion 
of the life of a part. The fact 
that a crack extends a small 
amount with every load cycle 
leaves behind features known as 
“striations.” These marks, which 

are another hallmark of fatigue, point back towards the 
origin of the crack (like ripples in a pond from a rock that 
is dropped). As the crack grows, the spacing between 
striations increases. Striations start out very small and 
require very high magnifications to observe (1000s of 
times magnification). Such fracture surfaces also generally 
contain larger features, known as “beach marks” for their 
similarity to ripples sometimes observed in the sand at 
the water line at a beach. Beach marks do not necessary 
represent a single load-unload cycle. An example of 
striations on a fracture surface is shown in Figure 3.

FINAL THOUGHTS
Fractography is a challenging field of study with many 
intricacies and subtleties that can impact the outcome 
of an analysis and accordingly requires a trained eye to 
accurately diagnose. Hopefully, although only a few of 
the high level features are examined here, this short 
article sheds some light on the types of features that 
we metallurgists look for when examining a failure. The 
fracture surfaces are therefore extremely important and 
are sometimes the only information available to aid in 
determining what led to a failure. n

continued from previous page
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Figure 1. Representative SEM images of an intergranular failure 
(left) and a transgranular failure (right). 

Figure 2. Representative SEM image of ductile fracture 
exhibiting the characteristic ductile dimpling.

Figure 3. Representative SEM image of striations 
(yellow box) on a fracture surface, indicating fatigue.
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what has been referred to as the 
“replication crisis.” The replication 
crisis is an ongoing predicament in 
the scientific community where the 
results of many studies, and many 
famous studies, cannot be replicated 
or reproduced. As with Wansink’s 
work, the lack of replication and 
reproducibility calls into question 
the findings and conclusions of the 
original studies.

Why does the replication crisis 
matter to a trial lawyer? Because 
many trial lawyers either directly or 
indirectly use scientific jury selection, 
or SJS. SJS uses the social sciences 
to help attorneys choose favorable 
juries. SJS typically involves the 
use of a jury consultant to help 
an attorney determine juror traits, 
demographic information, and 
attitudes that correlate with a good 
result. In its infancy, jury consultants 
mailed questionnaires to the juror 
population, attempting to correlate 
background characteristics with a 
tendency to find for the prosecution/
plaintiff or defense. Although the 
methods used and services provided 
have evolved, the fundamental 
concept of SJS remains the same: 

science can help identify the ideal 
juror. 

Any experienced trial lawyer will 
likely have a favorite study or 
statistic to cite when it comes time 
for jury selection. The American Bar 
Association has recommended in 
its publications that postal workers 
and union employees are generally 
bad for the defense, while human 
resources personnel are good for 
the defense. Jury consulting is 
big business, with costs routinely 
exceeding six figures. Can science 
truly establish that postal workers 
are, as a rule, bad for the defense? 
How scientific is scientific jury 
selection? 

Replication is one of the primary 
ways that we as a society answer 
the question, “What is true?” As 
children in school, we are taught the 
basic scientific method of question, 
hypothesis, experimentation and 
result. Replication is how we 
know the result of an experiment 
was real, not the result of a non-
representative sample or inadvertent 
bias. Replication is how the scientific 
community checks its work for 

methodological error. 

The roots of recognition of 
methodological problems can be 
traced back to 2010, when the Journal 
of Personality and Social Psychology, a 
respected peer-reviewed publication, 
published a study purporting to show 
that ESP was real. The study was 
not a hoax, yet reached a conclusion 
that seemed to be impossible. 
Furthermore, the methodology of 
the study appeared sound, at least 
by 2010 standards. The publication 
of this study led to a reexamination 
of methodologies, and a recognition 
that the study contained 
methodological errors that were 
subsequently found to be common in 
social science experiments. 

In 2015, a study in the journal Science 
took the issue of replication from 
“concerning” to “crisis” by attempting 
to replicate 100 experiments 
published in “high-ranking” 
psychology journals in 2008. Only 
about 1/3 could be replicated. Since 
2010, the replication crisis has called 
into doubt some of the most famous 
experiments in the social sciences, 
including: 

TRIAL PRACTICE

Lies, Damn Lies, and the Ideal 
Juror: Jury Selection and the 
Replication Crisis

W
ho is Brian Wansink? 
Most people have never 
heard or read the name 
Brian Wansink. You 

have, however, likely read or heard 
about his work. Brian Wansink was a 
food researcher. Thank Brian Wansink 
for those 100-calorie packs of your 
favorite cookie. Those are because 
of Brian Wansink’s studies. Have you 
heard that the size of your plates and 
bowls affects how much food you 
eat? Those concepts are also based on 
Wansink’s studies. 

It turns out, though, that those 
studies were ultimately retracted 
from publication. Overall, fifteen of 
Wansink’s studies had to be retracted 
from such prestigious publications 
as the Journal of the American Medical 
Association. The fundamental problem 
with Wansink’s work was that it 
could not be replicated by other 
researchers, thereby calling into 
question whether the original studies’ 
conclusions were accurate. 

Brian Wansink is no hack. A former 
professor at Cornell University, 
Wansink once served as the 
executive director of the USDA’s 
Center for Nutrition Policy and 
Promotion. Wansink is also not alone 
in having a high profile study fail to 
replicate. Wansink is in fact just a 
recent and high profile example of 

MICHAEL T. GOODIN is the 
Managing Attorney of Adelman 
Law Firm, PLLC in Memphis, 
Tennessee. Mr. Goodin graduated, 
cum laude, from the Cecil C. 
Humphreys School of Law, 
University of Memphis, in 2008 
and was admitted to the Tennessee 
Bar. Mr. Goodin is an experienced 
trial attorney practicing in the 
field of insurance defense litigation 
with a concentration in healthcare 
law. He represents senior services 
providers along the continuum 
of care including skilled nursing, 
assisted living, behavioral health, 
home health and hospice. He 
has represented his health care 
clients in state and federal trial 
courts, appellate courts, and at 
the state and federal agency level. 
He may be reached at mgoodin@
adelmanfirm.com

continued on p. 16

• Being “primed” with the concept 
of old age causes people to act 
older;

• Smiling makes you happier;

• “Power poses” improve your 
confidence;

• Stanford “marshmallow 
experiment” (ability to delay 
gratification as a child predicts 
better life outcomes); and

• “Ego depletion” studies (self-
control is a finite resource).

The replication crisis does not appear 
to have directly implicated SJS, and 
for good reason. SJS is mostly led by 
jury consultant services who charge 
for their work. The studies are often 
proprietary, and methodology is not 
shared publicly. Attempts to replicate 
findings in SJS are often simply not 
possible. Furthermore, because of the 
nature of jury trials, a true double-
blind study with a control group is 
not possible. Mock jurors know that 
they are not real jurors. SJS is by 
its very nature insulated from the 
replication crisis, but also more prone 
to errors in methodology.  



1716 Fall/Winter 2018  |  Tennessee Defense Lawyers Association  |  Issue 3, Volume 2

The replication crisis has a real-world impact. Stanford’s 
famous marshmallow experiment, and subsequent 
attempts at replication, provide a concrete example. The 
experiment involved putting a marshmallow in front 
of a young child. The child is given a choice: eat the 
marshmallow now, or wait fifteen minutes, and get a 
second marshmallow. The experiment then followed the 
participants, and found that those willing to wait fifteen 
minutes had higher SAT scores and fewer behavioral 
problems. The marshmallow study was a precursor to the 
“grit and growth mindset” and eventually encouraged 
schools to teach delaying gratification as a character skill. 

The children in the original marshmallow study 
were the children of Stanford faculty. That is to say, 
overwhelmingly white and upper-middle class. A 
subsequent study, published in 2018, attempted to use 
a more representative sample and better control for 
factors such as family background, cognitive ability and 
home environment. The results cast doubt on the findings 
of the original study. The takeaway is that one simple 
statistic is much less likely to tell you about a person 
than that person’s story: who they are, where they are 
from, adversity overcome, individual experiences and 
everything that makes each person’s story unique.    

The replication crisis demonstrates scientifically what 
many people knew instinctively: people are complicated. 

Individuals are hard to reduce to statistics. Social science 
experiments and studies are prone to inadvertent 
introduction of bias and error. The replication crisis in some 
ways mirrors a concurrent societal recognition that making 
assumptions about an individual based on demographic 
generalizations is often both morally and factually wrong. 

SJS no doubt has its place in litigation. In cases so 
significant that no expense should be spared in trial 
preparation, SJS should be considered. SJS can potentially 
provide an advantage in litigation when used correctly. 
More often, however, resources are finite, and resource 
management is important to your client. The replication 
crisis shows that the foundations of SJS are fallible. When 
viewed as a return on investment, it is a rare case that 
justifies spending six figures on SJS. 

At most, SJS should be only one tool used to select a jury, 
and not the primary tool. When it comes to identifying 
which jurors to strike, an attorneys’ time in voir dire is 
best spent learning the potential jurors’ unique stories. 
Using SJS should never be an excuse to justify lazy 
stereotyping. The fact that 53 out of 100 postal workers 
in a randomized survey favor a hypothetical defendant 
tells you nothing about the postal worker sitting in your 
jury box. There is no shortcut and no substitute for taking 
the time to get to know the individual person, in life or in 
the courtroom. n

continued from p. 15

Piece by piece. Fact by Fact
Getti  ng to the Big Picture
Rimkus is a worldwide provider of Expert Witness Services.
We assist clients in resoluti on of claims and legal disputes 
involving engineering, constructi on, energy, environmental 
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LITIGATION

Remaining Silent: The Challenge of 
Representing a Civil Defendant Who 
Has Been Criminally Charged

NATHAN SHELBY is a member 
with the firm of Rainey, Kizer, 
Reviere and Bell. He is located in 
the Nashville office, and his practice 
focuses primarily in the areas of 
general insurance defense, business 
litigation, nursing home defense 
litigation and construction litigation. 
He is a member of the firm’s Tort 
and Insurance Practice Group and 
the Commercial Litigation Group. 
He may be reached at nshelby@
raineykizer.com

MCKEEHANON RUE is an 
associate with Rainey, Kizer, Reviere 
& Bell and is located in their 
Nashville office. His practice focuses 
primarily on tort litigation and 
insurance defense. He may be reached 
at mrue@raineykizer.com. 

D
efending a criminally charged, civil defendant requires specific steps 
to best protect the client. An insurance defense attorney receives 
assignments from insurance carriers to defend insureds sued in civil 
courts. When one of those assignments includes an insured criminally 

charged for the same incident, defense counsel must realize that this is not 
the normal situation when counsel conducts a conference with the insured and 
fires off an answer. Upon receipt of the claim, a few special situations must be 
addressed. First, counsel must determine if the insured has criminal counsel. 
Next, counsel should determine if any defenses to the underlying claim exist. It 
is important to understand any responses in the answer filed on behalf of the 
insured may be used against the insured in the criminal proceeding. If the insured 
is represented by criminal counsel, the defense is more navigable; however, 
defense counsel must protect the insured. 

Multiple actions can cause an insured to be sued civilly and criminally 
charged. For example, the insured has been sued by his next door neighbor 
for assault occurring three weeks prior to suit. If the insured has declined to 
speak with law enforcement, an investigator cannot compel him to answer 
questions concerning the assault. If the criminal case is tried, the prosecution 
may not call the insured as a witness at trial. However, the filing of the 
civil complaint requires the insured to respond. Also, the Plaintiff may issue 
discovery or notice the insured’s deposition. Those discovery responses and 
deposition testimony may be used in the criminal proceeding to convict the 
insured. Another potential situation is when the Plaintiff or the government 
alleges the insured was intoxicated at the time of the accident. The insured 
may be charged with a number of crimes from the alleged intoxication. There 
are also situations when a genuine liability dispute exists, but civil counsel 
cannot file responsive pleadings in fear of negatively impacting the criminal 
proceedings. 

Because any responsive pleading filed on behalf of the insured may be 
used in the criminal proceedings, civil attorneys must understand both 
the positive and negative impacts of the insured refusing to make any 
statements. The United States Constitution provides protections for criminal 
defendants through the Fifth Amendment, which states, “No person … shall 
be compelled in any criminal case to be a witness against himself.” This 
extends to “any disclosures that the witness reasonably believes could be 
used in a criminal prosecution or could lead to other evidence that might be 
so used.”  However, this protection only extends to incriminating compelled 

continued on next page
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testimony.  It does not extend to 
writings or documents that were not 
obtained by compulsion.  The Fifth 
Amendment privilege applies in both 
court proceedings and investigations.  
Specifically, it applies if a witness 
is before judicial bodies, legislative 
bodies or a police officer taking an 
examination of a witness.  

Whether a jury may draw an adverse 
inference when a defendant refuses 
to testify differs between criminal 
and civil courts. While a criminal 
defendant may not be compelled to 
give any testimony in the criminal 
case with no adverse inference 
available, the opposite is true in a 
civil case. The Tennessee Court of 
Appeals stated in Levine v. March 
that it is strictly prohibited for the 
prosecution to make a comment 
about a criminal defendant invoking 
their Fifth Amendment privilege 
in both state and federal court.  
However, an exercise of a civil 
defendant’s constitutional right will 
allow the jury to draw an adverse 
inference from such invocation.  “The 
majority of jurisdictions, including 
Tennessee, permit fact-finders to 
draw adverse inferences against 
parties who invoke their Fifth 
Amendment rights in civil cases.” 

Considering the actual protections 
provided by the Fifth Amendment, 
defense counsel should consider 
the specific steps required to best 
protect the insured. The first and 
most important step is to educate 
the insured on the seriousness of the 
situation. Counsel should explain in 
detail how any responsive pleading 
can be used in a criminal proceeding. 
The best practice would also be to 
confirm this information in writing for 
the insured. Second, contact opposing 
counsel and attempt to obtain an 
open extension in writing pending 
resolution of the criminal matters. 
Many times, opposing counsel 
may be hesitant to grant such an 
extension because, while the criminal 

proceedings remain, the Plaintiff has 
leverage because of the risk of civil 
disclosures being used against the 
defendant in the criminal proceeding. 
Plaintiffs may use this leverage to 
force a settlement higher than would 
be normally received. If opposing 
counsel refuses an extension, 
defense counsel should file Motion 
to Hold the Civil Action in Abeyance 
Pending Resolution of Criminal 
Proceedings. The granting of the 
motion, however, is not guaranteed.

The governing jurisprudence for a 
Motion to Hold the Civil Action in 
Abeyance is dictated in Bell v. Todd.  
In Bell, Plaintiff sued the Defendant 
for wrongful death.  Defendant had 
also been criminally charged for the 
same action. The Defendant sought 
a continuance from the court, which 
was denied.  The Tennessee Court of 
Appeals reviewed the decision and 
set forth the factors to be considered.  
The Court observed, “While parties 
facing parallel civil and criminal 
proceedings are in an unenviable 
position, neither the United States 
Constitution nor the Constitution 
of the State of Tennessee provides 
them with blanket protection from 
the perils of contemporaneous civil 
and criminal proceedings.” 

Trial courts have broad power to 
control the proceedings and make 
discretionary decisions on matters in 
their courts. This discretion must be 
called upon when asked to weigh 
the interests of the party seeking a 
stay of the proceeding against the 
interests of the party asking for the 
case to move forward. The primary 
determinations for staying a civil 
proceeding until the conclusion 
of criminal proceedings are the 
prejudice the civil plaintiff will 
suffer and the interests of the civil 
and criminal defendant in seeking 
to postpone the civil proceedings. 
Customarily, courts consider the 
following factors:

(1) the extent to which the 

issues in the civil and criminal 
proceedings overlap;

(2) the status of the criminal 
proceeding;

(3) the plaintiff’s interests in 
expeditious civil proceedings 
weighed against the prejudice to 
the plaintiff caused by the delay;

(4) the hardship on the defendant, 
including the burden on the 
defendant if the cases go forward 
in tandem;

(5) the convenience of both the 
criminal and the civil courts; and

(6) the interests of third parties 
and the public. 

In Brock v. Tolkow, the Court stated 
“A stay in civil proceedings is most 
likely to be granted where the civil 
and criminal actions involve the 
same subject matter.” Additionally, 
a defendant’s right against self-
incrimination is broad and even 
continues through his appeals 
as of right. This right has been 
defined: “The Privilege against self-
incrimination only applies to prohibit 
a person from being compelled to 
testify against himself or otherwise 
provide the state with evidence 
of a testimonial or communicative 
nature.” However, the Defendant 
can waive this right by testifying. 
Counsel for the Defendant should 
argue that failing to hold the present 
civil matter in abeyance pending the 
resolution of the criminal charges 
would violate the Defendant’s rights. 
The Defendant would be required to 
respond to specific allegations in the 
Complaint; answer interrogatories; 
respond to Request for Admissions; 
and give a sworn deposition. 
The prosecution in the criminal 
proceeding could then use all of this 
testimony against him, even if he 
chose not to take the stand in his 
own defense. Further, if the District 
Attorney or a police officer wanted 
to interview the Defendant while 
the criminal charges are pending, he 

could flatly refuse to even speak with 
them. If the civil case proceeds, he 
will not have that right because he 
will be forced to respond to specific 
allegations asserted by Plaintiff 
and potentially sit for a deposition. 
Further, at the civil trial, the Plaintiff 
could force the Defendant to take 
the stand. Therefore, the Defendant’s 
counsel should argue to the court 
that requiring the Defendant to move 
forward with his civil case would 
continuously violate the Defendant’s 
constitutional right to refuse to testify 
in his criminal case. 

If the court refuses to hold the civil 
case in abeyance, two main options 

remain: either assert the Fifth 
Amendment in responsive pleadings 
and depositions or allow the insured 
to respond. Once again, either 
option is unenviable as the Bell court 
observed. Any decision to waive 
the right to remain silent would be 
better if confirmed in writing that 
the insured clearly understands the 
impact of this decision. Also, if the 
criminal matter resolves during the 
pendency of the civil claim after the 
insured refuses to answer, the court 
may allow defense counsel to amend 
the pleadings and have the insured 
re-deposed. 

Defending a criminally charged 

insured in a civil action arising from 
the same incident requires a delicate 
balance of the insured’s constitutional 
right against self-incrimination and 
an effective defense of the civil 
claim. Whether a court will stay 
the civil matter pending resolution 
of the criminal charges depends 
on the courts balancing of Bell 
factors and will vary case to case. 
Regardless of the court’s decision, 
throughout the litigation, Defense 
counsel must educate the insured 
of the relationship between the 
civil and criminal matters and the 
risks involved with any testimony 
provided by the insured. n

TDLA Annual Fall Meeting
During the first week of October, TDLA 
held its annual Fall Meeting at The 
Westin in Chattanooga. We had an 
outstanding turnout of attendees from 
across the state. An outdoor cocktail 
reception kicked off the events.  Guests 
then broke off into groups for dine-
around dinners, where we enjoyed 
delicious meals coupled with the 
company of colleagues and sponsors.  

The seminars began with a riveting 
presentation about white collar 
crimes from former US Attorney, Bill 
Killian. Other presentations included 
a helpful crash course in accounting 
for attorneys, as well as a discussion 
of risks that have emerged with 
changes in transportation. Friday’s 

presentations began with Dr. Douglas 
Gibson addressing neuropsychological 
considerations in traumatic brain 
injuries. Exponent guided attorneys 
on the use of published scientific 
articles and research in defending 
cases. Finally, Sandy Garrett, Chief 
Disciplinary Counsel for the Board of 
Professional Responsibility, concluded 
the seminars with an ethical checklist 
for attorneys to keep them free of 
rule violations.

Young lawyers had the opportunity 
to attend additional presentations 
on using experts in premises liability 
cases, and the use of metrics by 
insurance companies as part of 
minimizing claims handling costs.

New activities for the meeting 
included TDLA for Life, an early 
morning wellness walk on the 
Tennessee riverfront, and TDLA Cares, 
in which attendees contributed items 
to be donated to the homeless as 
part of the annual DRI meeting.

The Thursday evening reception was 
filled with more fun, as attendees 
welcomed our new President, Lynn 
Lawyer, and took advantage of 
additional time to socialize with 
colleagues. This meeting was a great 
success, made possible by co-chairs 
Martha Burgett and Rocky King. We 
are already making plans for the 
spring meeting in Destin, Florida next 
June.  We hope you can join us! n

additional photos on next page
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TDLA Membership App lication
I am a defense attorney and first time member of TDLA and I am a member of DRI.* 

In-House Counsel (as defined below,** please check if applicable) 
Young Lawyer (admitte d to the bar for ten years or less)

Male  Female   Name 

Title 

Firm

Address

City State/Province 

Zip/Post Code Country              

Telephone Fax 

Email 

First time admitted to the Bar in 

 in  
state/province month/day/year 

. 
bar number 

Number of years licensed to practice in Tennessee. 

 < 5 years 

  5 – 15 years 

  Over 15 years 

Primary area(s) of practice 

In order to maximize the educational and networking opportunities for its members, TDLA has established sections which focus more narrowly on specific practice areas. The list of
these appears below. TDLA believes that belonging to one or more sections greatly enhances the value of your membership in TDLA and we encourage you to join those that interest you. 
Membership in a section is free of charge, requires no additional commitment or responsibility on your part, and you may belong to as many sections as you wish. Please indicate which 
sections you wish to join by marking the corresponding box(es) below. 

Number

Employment & Workers Compensation Section         Professional Negligence & Healthcare Section           Torts Section        Young Lawyers Section

 of attorneys in your firm 1–2 3–10 11–20 21–50 51–99 100+ 

Referred by 
Name of referring TDLA Member attorney (if applicable) 

I devote 51% or more of my professional time to the representation of business, insurance companies or their insureds, associations or
governmental entities in civil litigation. I have read the above and hereby make application for individual membership. 

Signature Date All applications must be signed and dated. 

Please return application to: 
TDLA
PO Box 282, Lookout Mtn, TN 37350 
P: 423.314.2285   
E: office@tdla.net | w w w.tdla.net 

* DRI = Defense Research Institute
** In-house counsel is defined as a licensed attorney who is employed exclusively by a corporate or other private sector organization,

for the purpose of providing legal representation and counsel only to that corporation, its affiliates and subsidiaries. 

TDLA is committed to the principle of diversity
in its membership and leadership. Accordingly,
applicants are invited to indicate which one of
the following may best describe them:

       
 

      
   

African American 
Native American 

Asian American 
Caucasian 

Hispanic 
Other 

Date of birth 
month/day/year 

A subscription to the TDLA 
Newsletter is included in the 
annual dues. 

Please note:  Individual Membership
is not transferable.
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a
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I am not a member of DRI, but I am interested in a DRI membership. 

TDLA Annual Fall Meeting
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 Male�  Female�Name 

Title 

Firm 

Address 

City  State/Province 

Zip/Post Code  Country 

Telephone  Fax 

Email 

First time admitted to the Bar in

 in 
state/province month/day/year

.
bar number

I am a member of a state or local defense organization.

 Yes   No

Name of organization

 I am an armed services veteran.

Primary area(s) of practice 

DRI encourages you to join committees to greatly enhance the value of your membership. Just check the boxes (no limit) on the Join a Committee form, last page.

Number of attorneys in your firm  1–2  3–10  11–20  21–50  51–99  100+

O
P

TI
O

N
A

L DRI is committed to the principle of diversity 
in its membership and leadership. Accordingly, 
applicants are invited to indicate which of 
the following may best describe them:

 African American  Asian American  Hispanic  Native American
 Caucasian  Multi-Racial  LGBT  Other 

Date of birth 
MM/DD/YY

SLDO* Members Offer
Membership Application

 I am a first-time DRI member and I am a member of my SLDO. Note: DRI will contact your SLDO to 
confirm your membership with them before processing. Categories for individual membership in DRI:

A subscription to For The Defense is included 
in the annual dues for ALL price categories.
Please note: Individual membership is not 
transferable. If you have any questions, 
contact Customer Service at 312.795.1101.

 Defense Attorney—$285 USD/year
 In-House Counsel—$285 USD/year (as defined below***)
 Government Attorney—$160 USD/year
 Young Lawyer—$165 USD/year (admitted to the Bar for five years or less). Young Lawyers free registration for one seminar is valid for as long as you are 
a member of the Young Lawyers Committee.

 National Foundation for Judicial Excellence (NFJE) Contribution—$35 USD/year

Referred by 
Name of referring DRI Member attorney (if applicable)

I devote a substantial portion of my professional time to the 
representation of business, insurance companies or their insureds, 
associations or governmental entities in civil litigation. I have read the 
above and hereby make application for individual membership.

I authorize DRI to send me announcements via mail, facsimile and phone 
about its programs, services and all other offerings that may be of interest 
to me or my colleagues. I also consent to receipt of notices from DRI in 
electronic form, including email. I understand I have the right to withdraw 
my consent at any time.

Signature 

Date 
All applications must be signed and dated.

A M O U N T  D U E

Membership $ 

NFJE Contribution† $ 

Total Due $ 

Please remit payment to: DRI 
72225 Eagle Way 
Chicago, IL 60678-7252 
P: 312.795.1101 | F: 312.795.0747 
membership@dri.org | dri.org

P A Y M E N T  M E T H O D

 My check for $  (USD) is enclosed.
 Please bill me. (Your membership will be inactive until DRI receives payment.)
 Please charge my credit card. (Provide card information below.)
 Enroll me in Dues Auto Pay.†† (You must check this box and sign below to be 
officially enrolled. By signing, you agree to Terms and Conditions on reverse 
side. Provide card information below.)

 VISA   MasterCard   American Express

Card #�

Exp. Date� �CVC�

Authorized signature 

SLDO-2017-05

* SLDO=State and Local Defense Organization
** Non-transferable and expires 18 months after join date; excludes the Annual Meeting.

*** In-house counsel is defined as a licensed attorney who is employed exclusively by a corporate or other 
private sector organization, for the purpose of providing legal representation and counsel only to that 
corporation, its affiliates and subsidiaries.

 † See reverse side for NFJE description and state disclosure information.
 †† See reverse side for Auto Pay Terms and Conditions.
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Tennessee Defense Lawyers Association

FIRST ANNUAL  
TRIAL SCHOOL  
January 25 - 26, 2019
Doubletree Hotel Downtown 
Nashville, TN

Don’t miss this excellent opportunity to renew your litigation skills! 
Tennessee Defense Lawyers Association Trial School will give young 
lawyers the opportunity to learn from an outstanding faculty consisting  
of seasoned TDLA members with significant trial experience.

The TDLA Trial School will include classroom instruction as well as an 
opportunity for participants to conduct a trial from a NITA problem, 
including voir dire, opening statements, direct and cross examination 
of witnesses, introducing exhibits (including use of technology in the 
courtroom), and closing arguments.

Participants will receive feedback regarding their trial presentations from  
judges and coaches and will get actual jury verdicts at the end of their trials.

TDLA TRIAL SCHOOL WILL BE LIMITED TO 12 REGISTRANTS. REGISTRATION IS ONLINE AT WWW.TDLA.NET.


